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HEARD ON THE HELPLINE: 

TRANSGENDER BATHROOM ACCESS

Recently a UEA member company CEO requested Human Resources remove the gender designations 
on their company restrooms after reading an article online. Human resources called the UEA Member 
Helpline to check whether this was a legally necessary step.  After some research it became clear the 
CEO was onto something, and removal of gender designations was indeed appropriate.  It is likely time 
to deal with gender identity on your premises, too.

EEOC case law has determined that a person who identifies as a man should be permitted to use men’s 
restrooms, and a person who identifies as a woman should be permitted to use women’s restrooms.   
The EEOC recommends best practices for employers is to provide the following options, which 
employees may choose, but are not required, to use: 

Employers must carefully navigate office politics amidst an ever-growing awareness of potential bias and 
abuse suffered by members of vulnerable communities, including transgender people.  How gender 
designation is assigned to restrooms can become something of an issue if not handled with a certain 
amount of care.   

The EEOC recommendation applies to all federal, state, and local government agencies in their capacity 
as employers, and to all private employers with 15 or more employees.

In 2012, the EEOC ruled discrimination based on transgender status is sex discrimination in violation of 
Title VII, and in 2015 , in Lusardi v. Dep't of the Army, the EEOC held that:

• denying an employee equal access to a common restroom corresponding to the employee's
gender identity is sex discrimination;

• an employer cannot condition this right on the employee undergoing or providing proof of surgery
or any other medical procedure; and,

• an employer cannot avoid the requirement to provide equal access to a common restroom by
restricting a transgender employee to a single-user restroom instead (though the employer can
make a single-user restroom available to all employees who might choose to use it). ***

• Single-occupancy gender-neutral (unisex) facilities; and

• Use of multiple-occupant, gender-neutral restroom facilities with lockable single occupant stalls.
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OSHA, working in conjunction with the EEOC, published a Guide to Restroom Access for Transgender 
Workers, within which it states the following:

 Many companies have implemented written policies to ensure that all employees—including transgender 
employees—have prompt access to appropriate sanitary facilities. The core belief underlying these 
policies is that all employees should be permitted to use the facilities that correspond with their gender 
identity. The employee should determine the most appropriate and safest option for him - or herself. 

Regardless of the physical layout of a worksite, all employers need to find solutions that are safe and 
convenient and respect transgender employees. Under these best practices, employees are not asked to 
provide any medical or legal documentation of their gender identity in order to have access to gender-
appropriate facilities. In addition, no employee should be required to use a segregated facility apart from 
other employees because of their gender identity or transgender status. Under OSHA standards, 
employees generally may not be limited to using facilities that are an unreasonable distance or travel time 
from the employee’s worksite.

Below are important points to be aware of when implementing effective policy about transgender rights:

• "Transgender" refers to people whose gender identity and/or expression is different from the sex
assigned to them at birth (e.g. the sex listed on an original birth certificate). The term
transgender woman typically is used to refer to someone who was assigned the male sex at
birth but who identifies as a female. Likewise, the term transgender man typically is used to refer
to someone who was assigned the female sex at birth but who identifies as male. A person does
not need to undergo any medical procedure to be considered a transgender man or a
transgender woman.

• Title VII applies to all federal, state, and local government agencies in their capacity as
employers, and to all private employers with 15 or more employees.

• Contrary state law is not a defense under Title VII. 42 U.S.C. § 2000e-7.

• In G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., -- F.3d --, 2016 WL 1567467 (4th Cir. 2016),
the United States Court of Appeals for the Fourth Circuit deferred to the Department of
Education's position that the prohibition against sex discrimination under Title IX requires
educational institutions to give transgender students restroom and locker access consistent with
their gender identity.

• Gender-based stereotypes, perceptions, or comfort level must not interfere with the ability of any
employee to work free from discrimination, including harassment. As the EEOC observed in
Lusardi:  "[S]upervisory or co-worker confusion or anxiety cannot justify discriminatory terms and
conditions of employment. Title VII prohibits discrimination based on sex whether motivated by
hostility, by a desire to protect people of a certain gender, by gender stereotypes, or by the
desire to accommodate other people's prejudices or discomfort."



State Laws

Though the majority of states have not commented on how employers must treat gender identity with regard 
to restrooms, some states have.  Here’s what our west coast corridor (Washington, Oregon and California) 
provides in the way of transgender protections:

Washington - 

The Washington State Human Rights Commission requires employers that maintain gender-specific 
restrooms to permit transgender employees to use the restroom that is consistent with their gender identity. 
Where single occupancy restrooms are available, the Commission recommends that they be designated as 
“gender neutral.” For more information refer to: “Guide to Sexual Orientation and Gender Identity and the 
Washington State Law Against Discrimination,” available at: http://www.hum.wa.gov/ Documents/Guidance/
GuideSO20140703.pdf

Oregon -

Oregon has several laws and regulations that extend protection to transgender individuals in plenty of 
places, including the workplace. However unlike Washington’s Commission, Oregon has not published a 
specific recommendation for employers about bathrooms.

Oregon law prohibits discrimination in schools. ORS 659.850(2). This includes discrimination based on 
sexual orientation. ORS 659.850(1). Oregon law includes an “individual’s gender identity, appearance, 
expression or behavior” in its definition of sexual orientation. ORS 174.100(6).

Oregon’s Equality Act prohibits gender identity discrimination in employment, including discrimination by 
labor organizations; recruitment, selection and promotion of state employees. There are additional 
protections for various other categories such as foster parents, real estate transactions, public schools, etc. 

Oregon is also the first and only state in the country to have a court grant a person its own legal designation, 
“non-binary.” Oregon has extremely progressive civil rights policies policed by enormous verdicts, ensuring 
companies often acting far outside of acceptable parameters are motivated to respect the law.  

California –

The California Department of Fair Employment & Housing published a guide explaining that employers are 
required to allow transgender workers to use restroom, shower, locker room and other such facilities, 
consistent with their gender identity.  Employers must let transgender employees have access to restroom 
facilities in correspondence with their gender identity. The guide also suggests providing individual or unisex 
restrooms to enhance privacy for all employees.
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Excerpts from the Agency’s guide are reproduced, below:

What is an employer allowed to ask? 

Employers may ask about an employee’s employment history, and may still ask for personal 
references, in addition to other nondiscriminatory questions. An interviewer should not ask questions 
designed to detect a person’s sexual orientation or gender identity, including asking about his/her 
marital status, spouse’s name, or relation of household members to one another.  Employers should 
not ask questions about a person’s body or whether they plan to have surgery because this information 
is generally protected by the Health Insurance Portability and Accountability Act (HIPAA).

How do employers still implement dress codes and grooming standards? 

California law explicitly prohibits an employer from denying an employee the right to dress in a manner 
suitable for that employee’s gender identity. An employer who requires a dress code must enforce it in 
a non-discriminatory manner. This means, for instance, that a transgender woman must be allowed to 
dress in the same manner as non-transgender women, and that her compliance with such a dress code 
cannot be judged more harshly than non-transgender women. 

What are the obligations of employers when it comes to bathrooms, showers, and locker rooms?

All employees have a right to safe and appropriate restroom and locker room facilities. This includes 
the right to use a restroom or locker room that corresponds to the employee’s gender identity, 
regardless of the employee’s assigned sex at birth.  In addition, where possible, an employer should 
provide an easily accessible unisex single stall bathroom for use by any employee who desires 
increased privacy, regardless of the underlying reason. A private restroom of this type can also be 
used by an employee who does not want to share a restroom with a transgender coworker. However, 
use of a unisex single stall restroom should always be a matter of choice. No employee should be 
forced to use one either as a matter of policy or due to continuing harassment in a gender appropriate 
facility.

The law in this area is rapidly progressing, so employers should provide single-occupancy gender-
neutral (unisex) facilities; and/ or the use of multiple-occupant, gender-neutral restroom facilities with 
lockable single occupant stalls. Oregon’s agencies dole out some of the heftiest fines in the country to 
employers violating civil rights laws. Suits based on discrimination often start out seeking damages 
ranging from six figures to a few million dollars. Educate your supervisors and managers on the 
nuances and take actions to prepare your workplace for transgender employees!

*** 
The U.S. Equal Employment Opportunity Commission (“EEOC”) enforces federal laws prohibiting workplace discrimination. The EEOC was 
created by the Civil Rights Act of 1964. The employment section of the Civil Rights Act of 1964, known as Title VII, prohibits discrimination 
based on race, color, national origin, sex, and religion, and also prohibits employers from retaliating against any employee who exercises his 
or her rights under Title VII. Today, the EEOC enforces federal anti-discrimination statutes, and provides oversight and coordination of all 
federal equal opportunity regulations, policies, and practices. 
The Agency investigates charges of discrimination and sometimes brings civil suits based on charges of discrimination. Charges of 
discrimination are most often filed by private individuals (“complainants”) who believe that their employers have discriminated against them. 
The EEOC investigates those charges and issue findings based on its investigations. In some cases, if the EEOC finds that there is probable 
cause to believe discrimination has occurred, it may choose to bring an enforcement action against the employer. However, in the majority of 
the cases, the complainant will independently initiate and pursue any litigation based on Title VII. Any individual who wishes to file suit under 
Title VII or the ADA is required to exhaust his or her administrative remedies prior to suing the employer in court. In other words, the 
complainant must first file a charge of discrimination with the EEOC before it may seek judicial remedy.


	THE LEGALITY OF SOCIAL MEDIA POLICIES:
	WHAT’S IN YOUR SOCIAL MEDIA POLICY??
	Blank Page
	Blank Page



