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INDEPENDENT CONTRACTOR V. EMPLOYEE:  CLEAR AS MUD 

 

We get a lot of questions about accurately classifying independent contractors or employees.  It’s a talk-

through response, because the distinction is about as clear as mud.  

Uber was the biggest case lately to highlight the problems with trying to rightfully decide what is or is not 

an independent contractor. Uber drivers filed a class action lawsuit claiming they had been misclassified 

as independent contractors and were entitled to be reimbursed for their expenses that Uber should have 

to pay, like for gas and vehicle maintenance.   

Uber will pay as much as $100 million to the drivers represented in the cases, but will be allowed to keep 

categorizing drivers as independent contractors, rather than employees, after complying with court 

ordered changes, such as giving drivers more information about their quality rating, and laying out 

specifically the conditions under which Uber will deactivate drivers. 

Uber’s settlement notwithstanding, it is safe to say the tide is turning to decrees of “employee” and away 

from a laissez faire approach to business operations. In no small part this could be the result of the 

increasingly creative methods businesses are taking to increase cash flow to staff and decrease 

overhead, which could also, one might argue, be the unforeseen offspring of technological innovation - or 

apps. Welcome to the gig economy! 

As mentioned, in Oregon alone there are a whole host of methods for deciding if a participant in work is 

an employee or independent contractor. For purposes of wage and hour law, BOLI uses the “economic 

reality test” to determine whether there is an employment relationship. BOLI utilizes a different test, the 

“right-to-control test", to determine whether a given worker is an employee or an independent contractor 

for purposes of civil rights law.     

Other state agencies make their own determination on whether a worker is an independent contractor or 

an employee. Oregon statute 670.600 defines an "independent contractor" for the Department of 

Revenue, Employment Department, Construction Contractors Board and Landscape Construction Board 

and requires that the person performing the work meets all the criteria in order to be considered an 

independent contractor.  

Oregon’s “Broadway Cab” case was not settled, but ultimately wound up before the Oregon Supreme 

Court.  The court used the test from the unemployment testing arena (ORS 670.600) to judge the status 

of workers driving cabs. The court concluded that the Broadway Cab drivers were, in fact, employees.  

The Broadway Cab decision focused on the “customarily engaged in an independently established 

business” element of the ORS statute 670.600. 

Considering this element, the court determined the company did not prove:  

1. The workers provided services for two or more different persons within a 12-month period or 

routinely engaged in the other required activities, or 

2. The workers maintained a work location in their residence.   
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The court concluded the taxicabs used by the workers were an extension of the company's business 

location, because its business was to provide taxicab services throughout the City of Portland, and these 

services were carried out in the individual taxicabs being used by the drivers. Thus, the workers were not 

working in a business location separate from the company's location as required by the statute.   

One last and very important point for the cab drivers - the company's Agreement with the drivers 

specifically precluded anyone other than the driver who had executed the Agreement from driving 

vehicles. As a result, the company's drivers were not allowed to hire other persons to provide or assist in 

providing the services the drivers contracted to perform on behalf of the company, and was not able to 

satisfy the “customarily engaged in an independently established business” element of ORS 670.600. 

This case demonstrates how complicated it is to foresee whether a worker was correctly designated an 

employee or an independent contractor. Each situation is necessarily fact-specific, and can involve 

exposure to one of multiple various statutes. By its nature, these kinds of weighted factor tests are 

extremely unpredictable. There’s lots of room for courts to insert subjective bias, by weighing certain 

factors more heavily than others. 

Another way to measure whether or not workers can be classified as independent contractors is more 

elegantly stated by the DOL, below: 

Is the work an integral part of the employer’s business? 

The key here is whether the worker is engaged in work that is a key to the employer’s core 
function. For example, courts have found that cake decorators are integral to the custom cake 
business. 

Does the worker’s managerial skill affect the worker’s opportunity for profit or loss? 

The analysis here is whether the worker’s management of his or her business has a significant 
effect on the worker’s bottom line. 

How does the worker’s relative investment compare to the employer’s investment? 

Here the court would review whether the worker is making investments to expand his or her 
business or gain clients. 

Does the work performed require special skill and initiative? 

This relates to a worker’s business skills, judgment, and initiative, not his or her technical skills. 

Is the relationship between the worker and the employer permanent or indefinite? 

If a worker stays on a job until he or she quits or is fired, then it is more likely an employee-
employer relationship. 

What is the nature and degree of the employer’s control? 

An independent contractor would have meaningful control over aspects of the work performed so 
that he or she is economically independent. 
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If an employer is found to have misclassified workers, it can be civilly liable for the payment of back taxes, 

back wages, and other penalties, including exposure to private rights of action.  The two tests described 

herein both apply to Oregon employers.  Review your policies and guidelines with respect to the 

classification of workers carefully to avoid potential exposure to liability! 


